
    On January 28, 1905 the following Cabinet decision was 
issued by the Japanese government.

“As regards the attached proposal from the Minister of 
Home Affairs on the matter of the jurisdiction over an 
uninhabited island (omitted)…, it is clear from the related       
documents that this person, named Yozaburo NAKAI, since 
1903, has moved to the island and engaged in fishery 
activities. We recognize the fact of its occupation under 
international law, and therefore we consider that there 
would be no obstacle to regard the island as belonging to 
Japan and to bring it under the jurisdiction of the Director 
of the Oki Islands branch office of the Shimane Prefectural 
Governmentke.”1 

    The Minister of Home Affairs then issued an instruction to the 
Governor of Shimane Prefecture, based on the above Cabinet 
decision, that, “[the islands] are hereby named ‘Takeshima,’ and 
shall come under the jurisdiction of the Director of the Oki 
Islands branch office of the Shimane Prefecture. 
You are instructed to proclaim this matter in your jurisdiction.”2  
Then, on February 22, 1905, the Governor of Shimane Prefecture 
issued the same instruction to Oki Island branch office,3  and also 
released a prefecture-wide notice to the effect that Takeshima 
would become a part of the prefecture, under the jurisdiction of 
the Director of Oki Islanda branch office.4  On February 24, the 
San-in Shimbun and Shoyo Shimpo newspapers reported on this 

notice, under the respective headlines, “New Oki Islands,” and 
“Takeshima Newly Come Under Shimane Prefecture 
Jurisdiction.”5 
    The Japanese government considers that, with the 
above-mentioned Cabinet decision, it “reaffirmed its sovereignty 
over Takeshima.”6  Accordingly, the Cabinet decision “does not 
indicate or imply that prior to [the Cabinet decision] Japan did 
not hold sovereignty over Takeshima, or that sovereignty was 
held by some other State,” and what is more, the subsequent 
measures that were taken to incorporate Takeshima were “also 
published in the newspapers of the day, and were implemented 
effectively, without any recourse to clandestine measures.”7  In 
response, the government of the Republic of Korea (ROK) 
asserts that, “To state that Japan reaffirmed its sovereignty over 
its own territory is an impossible defense under international law 
and one for which there is no precedent.”8  In addition, the ROK 
government contends that the fact an attempt was made to 
incorporate Dokdo by an official notice issued by Shimane 
Prefecture indicates that the “Japanese Government consistently 
acknowledged that Dokdo was non-Japanese territory.”9  In any 
event, the ROK government asserts that the stipulations of 
Imperial Edict No. 41, which was issued in 1900, “clearly 
demonstrate the fact　that…[Korea] had continued to govern 
Dokdo and exercised Korea’s sovereignty over Dokdo.” What is 
more, the measure by Japan to incorporate the islands “was not 
only an illegal act that infringed upon Korea’s long-standing and 
undeniable sovereignty over the island, but also null and void 
under international law.”10  In addition, the ROK government 
argues that “The notice issued by Shimane Prefecture is nothing 

more than a notice from a provincial government, and it was not 
notified to the government of Korea at the time through official 
diplomatic procedures. What is more, as it was issued secretly, 
not even normal Japanese citizens, let alone other countries, were 
aware of its content. Accordingly, it can in no way be regarded as 
a public announcement of a nation’s intentions.”11

    As can be seen from the above, the two countries’ claims 
relating to the Cabinet decision and subsequent incorporation 
measures are diametrically opposed. However, the ROK’s claims 
have absolutely no basis in international law. The purpose of this 
paper is to demonstrate this point. To do so, it would be advisable 
to first take a look at the background leading to the Cabinet 
decision.

    Yozaburo NAKAI was from Ogamo Village, Tohaku County in 
Tottori Prefecture and resided in Saigo Town, Suki County in the 
Oki Islands at the time of his request for the lease of Takeshima. 
From 1903, he invested his own funds in setting up a fishing hut 
on Takeshima, which was referred to at that time as the “Lyanko 
Islands,” and in hunting sea lions there. Although he initially 
incurr ed tremendous losses, from 1904 onwards, prospects for 
business started to improve. However, given that it looked as if 
the business would be viable, many other people started their 
own sea lion hunting operations, leading to a crash in the sea lion 
population around Takeshima due to over-hunting. It was in 
response to this situation that NAKAI devised a plan to eliminate 
competition and establish a monopoly for his business. He 
travelled to Tokyo on September 29, 1904, where he submitted an 
application to lease Takeshima in its entirety.12  NAKAI’s petition 
was successful and he received a response from officials 
responsible at the Ministry of Foreign Affairs to the effect that 
“incorporation of the islands should be expedited.”13  Upon 
receiving a request from the Ministry of Foreign Affairs, the 
Meiji government decided to collect opinions from Shimane 

prefectural government. The Shimane government in turn sought 
the opinion of the Director of the Oki Islands branch office,14  
who indicated that he had no objection to Takeshima being 
incorporated under the jurisdiction of the Oki Island branch 
office.15  The Shimane government reported this back to Tokyo, 
and the proposal as tabled by the Minister of Home Affairs was 
duly approved by the Cabinet.

(1) Legal nature of the 1905 Cabinet decision
    The Japanese government’s position is that “Japan had 
established sovereignty over Takeshima by the mid-17th century 
(early Edo period) at the latest.”16  So why did Japan “reaffirm its 
sovereignty” over Takeshima through a Cabinet decision, if its 
sovereignty had already been established? The reason was that 
historical titles17 that had previously been recognized through 
common understanding since ancient times needed to be 
“substituted”18  or “replaced”19  with titles as required by modern 
international law.
    In the East Asian world order to which Japan belonged, there 
was no concept that would equate to that of “territory,” which 
formed the basis for the European international order. The basis 
for the East Asian world order was the “domain.”20 That is why, 
when Japan came to accept and apply modern international law 
of European origin based on the concept of “territory,” it became 
necessary to “substitute” or “replace” historical titles that were 
considered to have been held in “domains” with “territorial 
titles.”21 

    The necessity for such “reaffirmation” has also been pointed 
out in international courts. In the Minquiers and Ecrehos case, the 
International Court of Justice noted that even if the kings of 
France did have an original feudal title to the islets in dispute, 
such an alleged original feudal title could today produce no legal 
effect, unless it had been replaced by another title valid according 
to the law of the time of replacement.22  This is because the court 
was of the opinion that, “What is of decisive importance, is not 
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indirect presumptions deduced from events in the middle ages, 
but the evidence which relates directly to the possession” of the 
islets in dispute.23  An arbitral tribunal in a dispute between 
Eritrea and Yemen made similar observations.24 
    The Minquiers and Ecrehos case was between the United 
Kingdom and France, both part of the European international 
order, while the Eritrea-Yemen arbitral tribunal case was one 
between countries adhering to the Islamic international legal 
system, and both of these cases had origins in legal systems that 
were wholly different to the modern international legal system. 
Accordingly, the opinions expressed in these court judgments are 
also valid when making the transition from the East Asian world 
order to the traditional international legal order.25  In short, 
modern international law does not prohibit countries that 
belonged to the East Asian world order from taking 
“reaffirmation” or similar measures in order to strengthen claim 
to or put beyond doubt any historical titles that had already been 
established in the process of accepting modern international law 
and being incorporated into the European international order.26  It 
is rather the case that modern international law required to clearly 
express intent to claim sovereignty, to “substitute” or “replace” 
the title in effect at the time, and to exercise effective control, 
with just such a method. 

(2) Method of expression of intent to claim
    The notice issued by Shimane Prefecture was not issued “in a 
secretive manner,” and the contents of the notice were known to 
“normal Japanese citizens.” This is because, as noted above, the 
notice was issued throughout Shimane Prefecture and also 
reported in the newspapers of the day (see Section 1 above). 
    Next, it is indeed a fact that it was a “notice by a single 
provincial government” and that “the government of Korea at the 
time was not notified through official diplomatic procedures.” 
However, with regard to the former, under international law, there 
is no fixed format for expressing territorial intentions. It is not 
even necessary to do so explicitly, since the intent to claim can be 
presumed if state functions are peacefully and continuously 
displayed on the territory in question.27  In any event, the method 
of notification through the offices of local government was 
commonplace at the time,28  and the attribution of Takeshima is 
clearly indicated by a national institution, constituting an 
appropriate expression of the intent to claim.
    Furthermore, with regard to the latter point, there is no 
obligation to notify foreign governments of the intent to claim 

unless there is an explicit legal stipulation that requires 
otherwise.29  An example of such a legal stipulation is the 
General Act of the Conference of Berlin of 1885. Article 34 of 
this act stipulates that a condition of occupation is that “the 
Power shall accompany the respective act with a notification 
thereof.” However, the effect of this act was limited to the coastal 
regions of Africa30  and does not apply to East Asia. An eminent 
scholar of international law once predicted “there is no doubt that 
in time this rule will either by custom or by treaty be extended 
from occupations in Africa to occupations everywhere else.”31  
His prediction proved not to be the case and international law did 
not develop in the way that he had anticipated.32

 

    The above considerations clearly demonstrate that there is 
absolutely no basis in international law for the assertions made by 
the ROK government. Accordingly, as the Japanese government 
explains, the series of incorporation measures that were taken 
following the Cabinet decision were in accordance with 
international law of the day, and this “does not indicate or imply 
that prior to [the Cabinet decision] Japan did not hold sovereignty 
over Takeshima, or that sovereignty was held by some other 
State,” and the measures were “also published in the newspapers 
of the day, and were implemented effectively, without any 
recourse to clandestine measures.” 
    A final point should be made concerning the assertions of the 
ROK government that, “In any event, the stipulations of Imperial 
Edict No. 41, which was issued in 1900, ‘“clearly demonstrates 
the fact　that…[Korea] had continued to govern Dokdo and 
exercised Korea’s sovereignty over Dokdo.”.’ What is more, the 
measures by Japan to incorporate the islands, “was not only an 
illegal act that infringed upon Korea’s long-standing and 
undeniable sovereignty over the island, but also null and void 
under international law.”” (See Section 1 above). Imperial Edict 
41 was issued for the purpose of changing the name of Utsuryo 
Island (Ulleungdo) to Utsu Island (Uldo), and to promote the 
island administrator to county magistrate. The ROK government 
asserts that Article 2 of the edict clearly states that “all of 
Ulleungdo as well as Jukdo and Seokdo (Dokdo)” shall be placed 
under the jurisdiction of Uldo county.33  However, given that in 
the original document there is no mention of “(Dokdo),” this 
raises the question, if “Seokdo” was today’s Takeshima 

(“Dokdo”), why did the Imperial Edict not use the name “Dokdo” 
and instead use “Seokdo” as the name of the island?34  Even if 
such doubts could be overlooked and it was established that 
Seokdo refers to Takeshima, there is no evidence of effective 
control of Takeshima by the Korean Empire before or after the 
promulgation of the edict, so it cannot be stated that territorial 
rights by Korea had been established. Even in a hypothetical 
scenario in which the ROK possessed some kind of historical title 
to Takeshima, this was not substituted for a title based on 
effective control. In contrast, “The incorporation of Takeshima in 
1905 by the Japanese government, and the subsequent continued 
manifestation of state functions there served to adequately 
replace Japan’s title, which is thought to have been validly 
established in the 17th century, and largely in conformity with 
international law of the time, and make it compliant with 
contemporary demands.”35  Accordingly, the incorporation 
measures could in no way be described as “an illegal act that 
infringed upon Korea’s sovereignty.” They were measures with 
international legal effect that were conducted in strict accordance 
with the rules of modern international law.
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    On January 28, 1905 the following Cabinet decision was 
issued by the Japanese government.

“As regards the attached proposal from the Minister of 
Home Affairs on the matter of the jurisdiction over an 
uninhabited island (omitted)…, it is clear from the related       
documents that this person, named Yozaburo NAKAI, since 
1903, has moved to the island and engaged in fishery 
activities. We recognize the fact of its occupation under 
international law, and therefore we consider that there 
would be no obstacle to regard the island as belonging to 
Japan and to bring it under the jurisdiction of the Director 
of the Oki Islands branch office of the Shimane Prefectural 
Governmentke.”1 

    The Minister of Home Affairs then issued an instruction to the 
Governor of Shimane Prefecture, based on the above Cabinet 
decision, that, “[the islands] are hereby named ‘Takeshima,’ and 
shall come under the jurisdiction of the Director of the Oki 
Islands branch office of the Shimane Prefecture. 
You are instructed to proclaim this matter in your jurisdiction.”2  
Then, on February 22, 1905, the Governor of Shimane Prefecture 
issued the same instruction to Oki Island branch office,3  and also 
released a prefecture-wide notice to the effect that Takeshima 
would become a part of the prefecture, under the jurisdiction of 
the Director of Oki Islanda branch office.4  On February 24, the 
San-in Shimbun and Shoyo Shimpo newspapers reported on this 

notice, under the respective headlines, “New Oki Islands,” and 
“Takeshima Newly Come Under Shimane Prefecture 
Jurisdiction.”5 
    The Japanese government considers that, with the 
above-mentioned Cabinet decision, it “reaffirmed its sovereignty 
over Takeshima.”6  Accordingly, the Cabinet decision “does not 
indicate or imply that prior to [the Cabinet decision] Japan did 
not hold sovereignty over Takeshima, or that sovereignty was 
held by some other State,” and what is more, the subsequent 
measures that were taken to incorporate Takeshima were “also 
published in the newspapers of the day, and were implemented 
effectively, without any recourse to clandestine measures.”7  In 
response, the government of the Republic of Korea (ROK) 
asserts that, “To state that Japan reaffirmed its sovereignty over 
its own territory is an impossible defense under international law 
and one for which there is no precedent.”8  In addition, the ROK 
government contends that the fact an attempt was made to 
incorporate Dokdo by an official notice issued by Shimane 
Prefecture indicates that the “Japanese Government consistently 
acknowledged that Dokdo was non-Japanese territory.”9  In any 
event, the ROK government asserts that the stipulations of 
Imperial Edict No. 41, which was issued in 1900, “clearly 
demonstrate the fact　that…[Korea] had continued to govern 
Dokdo and exercised Korea’s sovereignty over Dokdo.” What is 
more, the measure by Japan to incorporate the islands “was not 
only an illegal act that infringed upon Korea’s long-standing and 
undeniable sovereignty over the island, but also null and void 
under international law.”10  In addition, the ROK government 
argues that “The notice issued by Shimane Prefecture is nothing 

more than a notice from a provincial government, and it was not 
notified to the government of Korea at the time through official 
diplomatic procedures. What is more, as it was issued secretly, 
not even normal Japanese citizens, let alone other countries, were 
aware of its content. Accordingly, it can in no way be regarded as 
a public announcement of a nation’s intentions.”11

    As can be seen from the above, the two countries’ claims 
relating to the Cabinet decision and subsequent incorporation 
measures are diametrically opposed. However, the ROK’s claims 
have absolutely no basis in international law. The purpose of this 
paper is to demonstrate this point. To do so, it would be advisable 
to first take a look at the background leading to the Cabinet 
decision.

    Yozaburo NAKAI was from Ogamo Village, Tohaku County in 
Tottori Prefecture and resided in Saigo Town, Suki County in the 
Oki Islands at the time of his request for the lease of Takeshima. 
From 1903, he invested his own funds in setting up a fishing hut 
on Takeshima, which was referred to at that time as the “Lyanko 
Islands,” and in hunting sea lions there. Although he initially 
incurr ed tremendous losses, from 1904 onwards, prospects for 
business started to improve. However, given that it looked as if 
the business would be viable, many other people started their 
own sea lion hunting operations, leading to a crash in the sea lion 
population around Takeshima due to over-hunting. It was in 
response to this situation that NAKAI devised a plan to eliminate 
competition and establish a monopoly for his business. He 
travelled to Tokyo on September 29, 1904, where he submitted an 
application to lease Takeshima in its entirety.12  NAKAI’s petition 
was successful and he received a response from officials 
responsible at the Ministry of Foreign Affairs to the effect that 
“incorporation of the islands should be expedited.”13  Upon 
receiving a request from the Ministry of Foreign Affairs, the 
Meiji government decided to collect opinions from Shimane 

prefectural government. The Shimane government in turn sought 
the opinion of the Director of the Oki Islands branch office,14  
who indicated that he had no objection to Takeshima being 
incorporated under the jurisdiction of the Oki Island branch 
office.15  The Shimane government reported this back to Tokyo, 
and the proposal as tabled by the Minister of Home Affairs was 
duly approved by the Cabinet.

(1) Legal nature of the 1905 Cabinet decision
    The Japanese government’s position is that “Japan had 
established sovereignty over Takeshima by the mid-17th century 
(early Edo period) at the latest.”16  So why did Japan “reaffirm its 
sovereignty” over Takeshima through a Cabinet decision, if its 
sovereignty had already been established? The reason was that 
historical titles17 that had previously been recognized through 
common understanding since ancient times needed to be 
“substituted”18  or “replaced”19  with titles as required by modern 
international law.
    In the East Asian world order to which Japan belonged, there 
was no concept that would equate to that of “territory,” which 
formed the basis for the European international order. The basis 
for the East Asian world order was the “domain.”20 That is why, 
when Japan came to accept and apply modern international law 
of European origin based on the concept of “territory,” it became 
necessary to “substitute” or “replace” historical titles that were 
considered to have been held in “domains” with “territorial 
titles.”21 

    The necessity for such “reaffirmation” has also been pointed 
out in international courts. In the Minquiers and Ecrehos case, the 
International Court of Justice noted that even if the kings of 
France did have an original feudal title to the islets in dispute, 
such an alleged original feudal title could today produce no legal 
effect, unless it had been replaced by another title valid according 
to the law of the time of replacement.22  This is because the court 
was of the opinion that, “What is of decisive importance, is not 

PAGE 02

3 Evaluation under international lawEvaluation under international law

indirect presumptions deduced from events in the middle ages, 
but the evidence which relates directly to the possession” of the 
islets in dispute.23  An arbitral tribunal in a dispute between 
Eritrea and Yemen made similar observations.24 
    The Minquiers and Ecrehos case was between the United 
Kingdom and France, both part of the European international 
order, while the Eritrea-Yemen arbitral tribunal case was one 
between countries adhering to the Islamic international legal 
system, and both of these cases had origins in legal systems that 
were wholly different to the modern international legal system. 
Accordingly, the opinions expressed in these court judgments are 
also valid when making the transition from the East Asian world 
order to the traditional international legal order.25  In short, 
modern international law does not prohibit countries that 
belonged to the East Asian world order from taking 
“reaffirmation” or similar measures in order to strengthen claim 
to or put beyond doubt any historical titles that had already been 
established in the process of accepting modern international law 
and being incorporated into the European international order.26  It 
is rather the case that modern international law required to clearly 
express intent to claim sovereignty, to “substitute” or “replace” 
the title in effect at the time, and to exercise effective control, 
with just such a method. 

(2) Method of expression of intent to claim
    The notice issued by Shimane Prefecture was not issued “in a 
secretive manner,” and the contents of the notice were known to 
“normal Japanese citizens.” This is because, as noted above, the 
notice was issued throughout Shimane Prefecture and also 
reported in the newspapers of the day (see Section 1 above). 
    Next, it is indeed a fact that it was a “notice by a single 
provincial government” and that “the government of Korea at the 
time was not notified through official diplomatic procedures.” 
However, with regard to the former, under international law, there 
is no fixed format for expressing territorial intentions. It is not 
even necessary to do so explicitly, since the intent to claim can be 
presumed if state functions are peacefully and continuously 
displayed on the territory in question.27  In any event, the method 
of notification through the offices of local government was 
commonplace at the time,28  and the attribution of Takeshima is 
clearly indicated by a national institution, constituting an 
appropriate expression of the intent to claim.
    Furthermore, with regard to the latter point, there is no 
obligation to notify foreign governments of the intent to claim 

unless there is an explicit legal stipulation that requires 
otherwise.29  An example of such a legal stipulation is the 
General Act of the Conference of Berlin of 1885. Article 34 of 
this act stipulates that a condition of occupation is that “the 
Power shall accompany the respective act with a notification 
thereof.” However, the effect of this act was limited to the coastal 
regions of Africa30  and does not apply to East Asia. An eminent 
scholar of international law once predicted “there is no doubt that 
in time this rule will either by custom or by treaty be extended 
from occupations in Africa to occupations everywhere else.”31  
His prediction proved not to be the case and international law did 
not develop in the way that he had anticipated.32

 

    The above considerations clearly demonstrate that there is 
absolutely no basis in international law for the assertions made by 
the ROK government. Accordingly, as the Japanese government 
explains, the series of incorporation measures that were taken 
following the Cabinet decision were in accordance with 
international law of the day, and this “does not indicate or imply 
that prior to [the Cabinet decision] Japan did not hold sovereignty 
over Takeshima, or that sovereignty was held by some other 
State,” and the measures were “also published in the newspapers 
of the day, and were implemented effectively, without any 
recourse to clandestine measures.” 
    A final point should be made concerning the assertions of the 
ROK government that, “In any event, the stipulations of Imperial 
Edict No. 41, which was issued in 1900, ‘“clearly demonstrates 
the fact　that…[Korea] had continued to govern Dokdo and 
exercised Korea’s sovereignty over Dokdo.”.’ What is more, the 
measures by Japan to incorporate the islands, “was not only an 
illegal act that infringed upon Korea’s long-standing and 
undeniable sovereignty over the island, but also null and void 
under international law.”” (See Section 1 above). Imperial Edict 
41 was issued for the purpose of changing the name of Utsuryo 
Island (Ulleungdo) to Utsu Island (Uldo), and to promote the 
island administrator to county magistrate. The ROK government 
asserts that Article 2 of the edict clearly states that “all of 
Ulleungdo as well as Jukdo and Seokdo (Dokdo)” shall be placed 
under the jurisdiction of Uldo county.33  However, given that in 
the original document there is no mention of “(Dokdo),” this 
raises the question, if “Seokdo” was today’s Takeshima 

(“Dokdo”), why did the Imperial Edict not use the name “Dokdo” 
and instead use “Seokdo” as the name of the island?34  Even if 
such doubts could be overlooked and it was established that 
Seokdo refers to Takeshima, there is no evidence of effective 
control of Takeshima by the Korean Empire before or after the 
promulgation of the edict, so it cannot be stated that territorial 
rights by Korea had been established. Even in a hypothetical 
scenario in which the ROK possessed some kind of historical title 
to Takeshima, this was not substituted for a title based on 
effective control. In contrast, “The incorporation of Takeshima in 
1905 by the Japanese government, and the subsequent continued 
manifestation of state functions there served to adequately 
replace Japan’s title, which is thought to have been validly 
established in the 17th century, and largely in conformity with 
international law of the time, and make it compliant with 
contemporary demands.”35  Accordingly, the incorporation 
measures could in no way be described as “an illegal act that 
infringed upon Korea’s sovereignty.” They were measures with 
international legal effect that were conducted in strict accordance 
with the rules of modern international law.
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2 Background leading to the Cabinet 
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Background leading to the Cabinet 
decision



    On January 28, 1905 the following Cabinet decision was 
issued by the Japanese government.

“As regards the attached proposal from the Minister of 
Home Affairs on the matter of the jurisdiction over an 
uninhabited island (omitted)…, it is clear from the related       
documents that this person, named Yozaburo NAKAI, since 
1903, has moved to the island and engaged in fishery 
activities. We recognize the fact of its occupation under 
international law, and therefore we consider that there 
would be no obstacle to regard the island as belonging to 
Japan and to bring it under the jurisdiction of the Director 
of the Oki Islands branch office of the Shimane Prefectural 
Governmentke.”1 

    The Minister of Home Affairs then issued an instruction to the 
Governor of Shimane Prefecture, based on the above Cabinet 
decision, that, “[the islands] are hereby named ‘Takeshima,’ and 
shall come under the jurisdiction of the Director of the Oki 
Islands branch office of the Shimane Prefecture. 
You are instructed to proclaim this matter in your jurisdiction.”2  
Then, on February 22, 1905, the Governor of Shimane Prefecture 
issued the same instruction to Oki Island branch office,3  and also 
released a prefecture-wide notice to the effect that Takeshima 
would become a part of the prefecture, under the jurisdiction of 
the Director of Oki Islanda branch office.4  On February 24, the 
San-in Shimbun and Shoyo Shimpo newspapers reported on this 

notice, under the respective headlines, “New Oki Islands,” and 
“Takeshima Newly Come Under Shimane Prefecture 
Jurisdiction.”5 
    The Japanese government considers that, with the 
above-mentioned Cabinet decision, it “reaffirmed its sovereignty 
over Takeshima.”6  Accordingly, the Cabinet decision “does not 
indicate or imply that prior to [the Cabinet decision] Japan did 
not hold sovereignty over Takeshima, or that sovereignty was 
held by some other State,” and what is more, the subsequent 
measures that were taken to incorporate Takeshima were “also 
published in the newspapers of the day, and were implemented 
effectively, without any recourse to clandestine measures.”7  In 
response, the government of the Republic of Korea (ROK) 
asserts that, “To state that Japan reaffirmed its sovereignty over 
its own territory is an impossible defense under international law 
and one for which there is no precedent.”8  In addition, the ROK 
government contends that the fact an attempt was made to 
incorporate Dokdo by an official notice issued by Shimane 
Prefecture indicates that the “Japanese Government consistently 
acknowledged that Dokdo was non-Japanese territory.”9  In any 
event, the ROK government asserts that the stipulations of 
Imperial Edict No. 41, which was issued in 1900, “clearly 
demonstrate the fact　that…[Korea] had continued to govern 
Dokdo and exercised Korea’s sovereignty over Dokdo.” What is 
more, the measure by Japan to incorporate the islands “was not 
only an illegal act that infringed upon Korea’s long-standing and 
undeniable sovereignty over the island, but also null and void 
under international law.”10  In addition, the ROK government 
argues that “The notice issued by Shimane Prefecture is nothing 

more than a notice from a provincial government, and it was not 
notified to the government of Korea at the time through official 
diplomatic procedures. What is more, as it was issued secretly, 
not even normal Japanese citizens, let alone other countries, were 
aware of its content. Accordingly, it can in no way be regarded as 
a public announcement of a nation’s intentions.”11

    As can be seen from the above, the two countries’ claims 
relating to the Cabinet decision and subsequent incorporation 
measures are diametrically opposed. However, the ROK’s claims 
have absolutely no basis in international law. The purpose of this 
paper is to demonstrate this point. To do so, it would be advisable 
to first take a look at the background leading to the Cabinet 
decision.

    Yozaburo NAKAI was from Ogamo Village, Tohaku County in 
Tottori Prefecture and resided in Saigo Town, Suki County in the 
Oki Islands at the time of his request for the lease of Takeshima. 
From 1903, he invested his own funds in setting up a fishing hut 
on Takeshima, which was referred to at that time as the “Lyanko 
Islands,” and in hunting sea lions there. Although he initially 
incurr ed tremendous losses, from 1904 onwards, prospects for 
business started to improve. However, given that it looked as if 
the business would be viable, many other people started their 
own sea lion hunting operations, leading to a crash in the sea lion 
population around Takeshima due to over-hunting. It was in 
response to this situation that NAKAI devised a plan to eliminate 
competition and establish a monopoly for his business. He 
travelled to Tokyo on September 29, 1904, where he submitted an 
application to lease Takeshima in its entirety.12  NAKAI’s petition 
was successful and he received a response from officials 
responsible at the Ministry of Foreign Affairs to the effect that 
“incorporation of the islands should be expedited.”13  Upon 
receiving a request from the Ministry of Foreign Affairs, the 
Meiji government decided to collect opinions from Shimane 

prefectural government. The Shimane government in turn sought 
the opinion of the Director of the Oki Islands branch office,14  
who indicated that he had no objection to Takeshima being 
incorporated under the jurisdiction of the Oki Island branch 
office.15  The Shimane government reported this back to Tokyo, 
and the proposal as tabled by the Minister of Home Affairs was 
duly approved by the Cabinet.

(1) Legal nature of the 1905 Cabinet decision
    The Japanese government’s position is that “Japan had 
established sovereignty over Takeshima by the mid-17th century 
(early Edo period) at the latest.”16  So why did Japan “reaffirm its 
sovereignty” over Takeshima through a Cabinet decision, if its 
sovereignty had already been established? The reason was that 
historical titles17 that had previously been recognized through 
common understanding since ancient times needed to be 
“substituted”18  or “replaced”19  with titles as required by modern 
international law.
    In the East Asian world order to which Japan belonged, there 
was no concept that would equate to that of “territory,” which 
formed the basis for the European international order. The basis 
for the East Asian world order was the “domain.”20 That is why, 
when Japan came to accept and apply modern international law 
of European origin based on the concept of “territory,” it became 
necessary to “substitute” or “replace” historical titles that were 
considered to have been held in “domains” with “territorial 
titles.”21 

    The necessity for such “reaffirmation” has also been pointed 
out in international courts. In the Minquiers and Ecrehos case, the 
International Court of Justice noted that even if the kings of 
France did have an original feudal title to the islets in dispute, 
such an alleged original feudal title could today produce no legal 
effect, unless it had been replaced by another title valid according 
to the law of the time of replacement.22  This is because the court 
was of the opinion that, “What is of decisive importance, is not 
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indirect presumptions deduced from events in the middle ages, 
but the evidence which relates directly to the possession” of the 
islets in dispute.23  An arbitral tribunal in a dispute between 
Eritrea and Yemen made similar observations.24 
    The Minquiers and Ecrehos case was between the United 
Kingdom and France, both part of the European international 
order, while the Eritrea-Yemen arbitral tribunal case was one 
between countries adhering to the Islamic international legal 
system, and both of these cases had origins in legal systems that 
were wholly different to the modern international legal system. 
Accordingly, the opinions expressed in these court judgments are 
also valid when making the transition from the East Asian world 
order to the traditional international legal order.25  In short, 
modern international law does not prohibit countries that 
belonged to the East Asian world order from taking 
“reaffirmation” or similar measures in order to strengthen claim 
to or put beyond doubt any historical titles that had already been 
established in the process of accepting modern international law 
and being incorporated into the European international order.26  It 
is rather the case that modern international law required to clearly 
express intent to claim sovereignty, to “substitute” or “replace” 
the title in effect at the time, and to exercise effective control, 
with just such a method. 

(2) Method of expression of intent to claim
    The notice issued by Shimane Prefecture was not issued “in a 
secretive manner,” and the contents of the notice were known to 
“normal Japanese citizens.” This is because, as noted above, the 
notice was issued throughout Shimane Prefecture and also 
reported in the newspapers of the day (see Section 1 above). 
    Next, it is indeed a fact that it was a “notice by a single 
provincial government” and that “the government of Korea at the 
time was not notified through official diplomatic procedures.” 
However, with regard to the former, under international law, there 
is no fixed format for expressing territorial intentions. It is not 
even necessary to do so explicitly, since the intent to claim can be 
presumed if state functions are peacefully and continuously 
displayed on the territory in question.27  In any event, the method 
of notification through the offices of local government was 
commonplace at the time,28  and the attribution of Takeshima is 
clearly indicated by a national institution, constituting an 
appropriate expression of the intent to claim.
    Furthermore, with regard to the latter point, there is no 
obligation to notify foreign governments of the intent to claim 

unless there is an explicit legal stipulation that requires 
otherwise.29  An example of such a legal stipulation is the 
General Act of the Conference of Berlin of 1885. Article 34 of 
this act stipulates that a condition of occupation is that “the 
Power shall accompany the respective act with a notification 
thereof.” However, the effect of this act was limited to the coastal 
regions of Africa30  and does not apply to East Asia. An eminent 
scholar of international law once predicted “there is no doubt that 
in time this rule will either by custom or by treaty be extended 
from occupations in Africa to occupations everywhere else.”31  
His prediction proved not to be the case and international law did 
not develop in the way that he had anticipated.32

 

    The above considerations clearly demonstrate that there is 
absolutely no basis in international law for the assertions made by 
the ROK government. Accordingly, as the Japanese government 
explains, the series of incorporation measures that were taken 
following the Cabinet decision were in accordance with 
international law of the day, and this “does not indicate or imply 
that prior to [the Cabinet decision] Japan did not hold sovereignty 
over Takeshima, or that sovereignty was held by some other 
State,” and the measures were “also published in the newspapers 
of the day, and were implemented effectively, without any 
recourse to clandestine measures.” 
    A final point should be made concerning the assertions of the 
ROK government that, “In any event, the stipulations of Imperial 
Edict No. 41, which was issued in 1900, ‘“clearly demonstrates 
the fact　that…[Korea] had continued to govern Dokdo and 
exercised Korea’s sovereignty over Dokdo.”.’ What is more, the 
measures by Japan to incorporate the islands, “was not only an 
illegal act that infringed upon Korea’s long-standing and 
undeniable sovereignty over the island, but also null and void 
under international law.”” (See Section 1 above). Imperial Edict 
41 was issued for the purpose of changing the name of Utsuryo 
Island (Ulleungdo) to Utsu Island (Uldo), and to promote the 
island administrator to county magistrate. The ROK government 
asserts that Article 2 of the edict clearly states that “all of 
Ulleungdo as well as Jukdo and Seokdo (Dokdo)” shall be placed 
under the jurisdiction of Uldo county.33  However, given that in 
the original document there is no mention of “(Dokdo),” this 
raises the question, if “Seokdo” was today’s Takeshima 

4 ConclusionConclusion

(“Dokdo”), why did the Imperial Edict not use the name “Dokdo” 
and instead use “Seokdo” as the name of the island?34  Even if 
such doubts could be overlooked and it was established that 
Seokdo refers to Takeshima, there is no evidence of effective 
control of Takeshima by the Korean Empire before or after the 
promulgation of the edict, so it cannot be stated that territorial 
rights by Korea had been established. Even in a hypothetical 
scenario in which the ROK possessed some kind of historical title 
to Takeshima, this was not substituted for a title based on 
effective control. In contrast, “The incorporation of Takeshima in 
1905 by the Japanese government, and the subsequent continued 
manifestation of state functions there served to adequately 
replace Japan’s title, which is thought to have been validly 
established in the 17th century, and largely in conformity with 
international law of the time, and make it compliant with 
contemporary demands.”35  Accordingly, the incorporation 
measures could in no way be described as “an illegal act that 
infringed upon Korea’s sovereignty.” They were measures with 
international legal effect that were conducted in strict accordance 
with the rules of modern international law.
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    On January 28, 1905 the following Cabinet decision was 
issued by the Japanese government.

“As regards the attached proposal from the Minister of 
Home Affairs on the matter of the jurisdiction over an 
uninhabited island (omitted)…, it is clear from the related       
documents that this person, named Yozaburo NAKAI, since 
1903, has moved to the island and engaged in fishery 
activities. We recognize the fact of its occupation under 
international law, and therefore we consider that there 
would be no obstacle to regard the island as belonging to 
Japan and to bring it under the jurisdiction of the Director 
of the Oki Islands branch office of the Shimane Prefectural 
Governmentke.”1 

    The Minister of Home Affairs then issued an instruction to the 
Governor of Shimane Prefecture, based on the above Cabinet 
decision, that, “[the islands] are hereby named ‘Takeshima,’ and 
shall come under the jurisdiction of the Director of the Oki 
Islands branch office of the Shimane Prefecture. 
You are instructed to proclaim this matter in your jurisdiction.”2  
Then, on February 22, 1905, the Governor of Shimane Prefecture 
issued the same instruction to Oki Island branch office,3  and also 
released a prefecture-wide notice to the effect that Takeshima 
would become a part of the prefecture, under the jurisdiction of 
the Director of Oki Islanda branch office.4  On February 24, the 
San-in Shimbun and Shoyo Shimpo newspapers reported on this 

notice, under the respective headlines, “New Oki Islands,” and 
“Takeshima Newly Come Under Shimane Prefecture 
Jurisdiction.”5 
    The Japanese government considers that, with the 
above-mentioned Cabinet decision, it “reaffirmed its sovereignty 
over Takeshima.”6  Accordingly, the Cabinet decision “does not 
indicate or imply that prior to [the Cabinet decision] Japan did 
not hold sovereignty over Takeshima, or that sovereignty was 
held by some other State,” and what is more, the subsequent 
measures that were taken to incorporate Takeshima were “also 
published in the newspapers of the day, and were implemented 
effectively, without any recourse to clandestine measures.”7  In 
response, the government of the Republic of Korea (ROK) 
asserts that, “To state that Japan reaffirmed its sovereignty over 
its own territory is an impossible defense under international law 
and one for which there is no precedent.”8  In addition, the ROK 
government contends that the fact an attempt was made to 
incorporate Dokdo by an official notice issued by Shimane 
Prefecture indicates that the “Japanese Government consistently 
acknowledged that Dokdo was non-Japanese territory.”9  In any 
event, the ROK government asserts that the stipulations of 
Imperial Edict No. 41, which was issued in 1900, “clearly 
demonstrate the fact　that…[Korea] had continued to govern 
Dokdo and exercised Korea’s sovereignty over Dokdo.” What is 
more, the measure by Japan to incorporate the islands “was not 
only an illegal act that infringed upon Korea’s long-standing and 
undeniable sovereignty over the island, but also null and void 
under international law.”10  In addition, the ROK government 
argues that “The notice issued by Shimane Prefecture is nothing 

more than a notice from a provincial government, and it was not 
notified to the government of Korea at the time through official 
diplomatic procedures. What is more, as it was issued secretly, 
not even normal Japanese citizens, let alone other countries, were 
aware of its content. Accordingly, it can in no way be regarded as 
a public announcement of a nation’s intentions.”11

    As can be seen from the above, the two countries’ claims 
relating to the Cabinet decision and subsequent incorporation 
measures are diametrically opposed. However, the ROK’s claims 
have absolutely no basis in international law. The purpose of this 
paper is to demonstrate this point. To do so, it would be advisable 
to first take a look at the background leading to the Cabinet 
decision.

    Yozaburo NAKAI was from Ogamo Village, Tohaku County in 
Tottori Prefecture and resided in Saigo Town, Suki County in the 
Oki Islands at the time of his request for the lease of Takeshima. 
From 1903, he invested his own funds in setting up a fishing hut 
on Takeshima, which was referred to at that time as the “Lyanko 
Islands,” and in hunting sea lions there. Although he initially 
incurr ed tremendous losses, from 1904 onwards, prospects for 
business started to improve. However, given that it looked as if 
the business would be viable, many other people started their 
own sea lion hunting operations, leading to a crash in the sea lion 
population around Takeshima due to over-hunting. It was in 
response to this situation that NAKAI devised a plan to eliminate 
competition and establish a monopoly for his business. He 
travelled to Tokyo on September 29, 1904, where he submitted an 
application to lease Takeshima in its entirety.12  NAKAI’s petition 
was successful and he received a response from officials 
responsible at the Ministry of Foreign Affairs to the effect that 
“incorporation of the islands should be expedited.”13  Upon 
receiving a request from the Ministry of Foreign Affairs, the 
Meiji government decided to collect opinions from Shimane 

prefectural government. The Shimane government in turn sought 
the opinion of the Director of the Oki Islands branch office,14  
who indicated that he had no objection to Takeshima being 
incorporated under the jurisdiction of the Oki Island branch 
office.15  The Shimane government reported this back to Tokyo, 
and the proposal as tabled by the Minister of Home Affairs was 
duly approved by the Cabinet.

(1) Legal nature of the 1905 Cabinet decision
    The Japanese government’s position is that “Japan had 
established sovereignty over Takeshima by the mid-17th century 
(early Edo period) at the latest.”16  So why did Japan “reaffirm its 
sovereignty” over Takeshima through a Cabinet decision, if its 
sovereignty had already been established? The reason was that 
historical titles17 that had previously been recognized through 
common understanding since ancient times needed to be 
“substituted”18  or “replaced”19  with titles as required by modern 
international law.
    In the East Asian world order to which Japan belonged, there 
was no concept that would equate to that of “territory,” which 
formed the basis for the European international order. The basis 
for the East Asian world order was the “domain.”20 That is why, 
when Japan came to accept and apply modern international law 
of European origin based on the concept of “territory,” it became 
necessary to “substitute” or “replace” historical titles that were 
considered to have been held in “domains” with “territorial 
titles.”21 

    The necessity for such “reaffirmation” has also been pointed 
out in international courts. In the Minquiers and Ecrehos case, the 
International Court of Justice noted that even if the kings of 
France did have an original feudal title to the islets in dispute, 
such an alleged original feudal title could today produce no legal 
effect, unless it had been replaced by another title valid according 
to the law of the time of replacement.22  This is because the court 
was of the opinion that, “What is of decisive importance, is not 
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indirect presumptions deduced from events in the middle ages, 
but the evidence which relates directly to the possession” of the 
islets in dispute.23  An arbitral tribunal in a dispute between 
Eritrea and Yemen made similar observations.24 
    The Minquiers and Ecrehos case was between the United 
Kingdom and France, both part of the European international 
order, while the Eritrea-Yemen arbitral tribunal case was one 
between countries adhering to the Islamic international legal 
system, and both of these cases had origins in legal systems that 
were wholly different to the modern international legal system. 
Accordingly, the opinions expressed in these court judgments are 
also valid when making the transition from the East Asian world 
order to the traditional international legal order.25  In short, 
modern international law does not prohibit countries that 
belonged to the East Asian world order from taking 
“reaffirmation” or similar measures in order to strengthen claim 
to or put beyond doubt any historical titles that had already been 
established in the process of accepting modern international law 
and being incorporated into the European international order.26  It 
is rather the case that modern international law required to clearly 
express intent to claim sovereignty, to “substitute” or “replace” 
the title in effect at the time, and to exercise effective control, 
with just such a method. 

(2) Method of expression of intent to claim
    The notice issued by Shimane Prefecture was not issued “in a 
secretive manner,” and the contents of the notice were known to 
“normal Japanese citizens.” This is because, as noted above, the 
notice was issued throughout Shimane Prefecture and also 
reported in the newspapers of the day (see Section 1 above). 
    Next, it is indeed a fact that it was a “notice by a single 
provincial government” and that “the government of Korea at the 
time was not notified through official diplomatic procedures.” 
However, with regard to the former, under international law, there 
is no fixed format for expressing territorial intentions. It is not 
even necessary to do so explicitly, since the intent to claim can be 
presumed if state functions are peacefully and continuously 
displayed on the territory in question.27  In any event, the method 
of notification through the offices of local government was 
commonplace at the time,28  and the attribution of Takeshima is 
clearly indicated by a national institution, constituting an 
appropriate expression of the intent to claim.
    Furthermore, with regard to the latter point, there is no 
obligation to notify foreign governments of the intent to claim 

unless there is an explicit legal stipulation that requires 
otherwise.29  An example of such a legal stipulation is the 
General Act of the Conference of Berlin of 1885. Article 34 of 
this act stipulates that a condition of occupation is that “the 
Power shall accompany the respective act with a notification 
thereof.” However, the effect of this act was limited to the coastal 
regions of Africa30  and does not apply to East Asia. An eminent 
scholar of international law once predicted “there is no doubt that 
in time this rule will either by custom or by treaty be extended 
from occupations in Africa to occupations everywhere else.”31  
His prediction proved not to be the case and international law did 
not develop in the way that he had anticipated.32

 

    The above considerations clearly demonstrate that there is 
absolutely no basis in international law for the assertions made by 
the ROK government. Accordingly, as the Japanese government 
explains, the series of incorporation measures that were taken 
following the Cabinet decision were in accordance with 
international law of the day, and this “does not indicate or imply 
that prior to [the Cabinet decision] Japan did not hold sovereignty 
over Takeshima, or that sovereignty was held by some other 
State,” and the measures were “also published in the newspapers 
of the day, and were implemented effectively, without any 
recourse to clandestine measures.” 
    A final point should be made concerning the assertions of the 
ROK government that, “In any event, the stipulations of Imperial 
Edict No. 41, which was issued in 1900, ‘“clearly demonstrates 
the fact　that…[Korea] had continued to govern Dokdo and 
exercised Korea’s sovereignty over Dokdo.”.’ What is more, the 
measures by Japan to incorporate the islands, “was not only an 
illegal act that infringed upon Korea’s long-standing and 
undeniable sovereignty over the island, but also null and void 
under international law.”” (See Section 1 above). Imperial Edict 
41 was issued for the purpose of changing the name of Utsuryo 
Island (Ulleungdo) to Utsu Island (Uldo), and to promote the 
island administrator to county magistrate. The ROK government 
asserts that Article 2 of the edict clearly states that “all of 
Ulleungdo as well as Jukdo and Seokdo (Dokdo)” shall be placed 
under the jurisdiction of Uldo county.33  However, given that in 
the original document there is no mention of “(Dokdo),” this 
raises the question, if “Seokdo” was today’s Takeshima 

(“Dokdo”), why did the Imperial Edict not use the name “Dokdo” 
and instead use “Seokdo” as the name of the island?34  Even if 
such doubts could be overlooked and it was established that 
Seokdo refers to Takeshima, there is no evidence of effective 
control of Takeshima by the Korean Empire before or after the 
promulgation of the edict, so it cannot be stated that territorial 
rights by Korea had been established. Even in a hypothetical 
scenario in which the ROK possessed some kind of historical title 
to Takeshima, this was not substituted for a title based on 
effective control. In contrast, “The incorporation of Takeshima in 
1905 by the Japanese government, and the subsequent continued 
manifestation of state functions there served to adequately 
replace Japan’s title, which is thought to have been validly 
established in the 17th century, and largely in conformity with 
international law of the time, and make it compliant with 
contemporary demands.”35  Accordingly, the incorporation 
measures could in no way be described as “an illegal act that 
infringed upon Korea’s sovereignty.” They were measures with 
international legal effect that were conducted in strict accordance 
with the rules of modern international law.
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