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Introduction

As people tend to say “South Korea effectively control
Takeshima” or “China is seeking to effectively control the
Senkaku Islands” in describing the situations surrounding Japan’s
those island territories, the expression of “effective control” over
a certain territory may appear to have taken root now. The phrase
“effective control” which would have been first used by the
media and then become widespread seems to mean either a state
of virtual possession of (or control over) a certain territory or any
act to aim at it by force, even in defiance of law and justice. This
way of describing such a situation is easy to understand, and may
not seem particularly problematic.

However, I feel like making a slight objection here from the
perspective of international law. In the first place, South Korea’s
assertion about Takeshima is merely meant to justify its own
actions after a certain date, while no such territorial dispute as
alleged by China exists over the Senkaku Islands since Japan has
legitimately established and retained effective control over the
islands under international law. The problem is that using the
term “effective control” has a subtle nuance which may possibly
be understood to endorse an attempt to create a state of virtual
possession by using force at any cost and legitimize it as a fait
accompli. For the correct description of the situation, therefore,
the expression “an act to aim at virtual control” or the like should
be used instead of “effective control”. For unknown reasons,
international lawyers have refrained from speaking out on this
issue.

n The concept of effective control

Under modern international law the State’s ownership of, and
sovereignty over, a certain territory means that “State authority
has been displayed continuously without protest from foreign
countries” in the territory. Numerous cases of territorial and
boundary disputes between States before international tribunals
show that the manner and degree of display of “State authority”
vary from place to place. In the case of remote uninhabited
islands, the State’s minimum required act to claim sovereignty
over them was, for example, the erection of a pole with the
State’s name marked on it. If the target place was inhabited, some

administrative act by the State over the inhabitants (e.g. tax
collection) would be considered sufficient. In polar regions with
poor living conditions, national public facilities such as a
meteorological observatory might be acceptable.

In a case where any State authority was not clearly displayed
in a certain region, the fact that a population with the nationality
of one of the parties was living there would seem to have been
taken into consideration. This case, perhaps a rare exception, was
the Argentina-Chile Boundary (Palena district) case of 1966. The
case indicated that in view of the fact that there was a larger
population of settlers having nationality of one party than the
other in the border area, the convenience to their daily life
appeared to be considered important!. In that case, or any other
cases of disputed areas in different conditions for that matter, it
can be said that both parties’ claims to sovereignty over the
disputed areas are carefully weighed, and then the relatively
weightier one will be recognized. In general, official State acts
are to be evaluated, but the physical conditions which are
absolutely required for territorial ownership are not clearly
defined.

What has been said above is an abstract conceptualization of
the matter. In practice it is important to discuss the background
and circumstances of specific situations and then make an
objective evaluation of their legal meanings. In other words,
news reports should evaluate “effective control” over the territory
in question in terms of international law, but in fact the reporting
media mostly fails to do so. Since the matter concerns the State’s
sovereignty over territory and its ownership, which constitutes
the State’s very basis, we cannot afford to make light of the
correct evaluation of the matter.

E Disputes and the critical date

Now some words must be said about the words “dispute” and
“critical date”, for the matter of “effective control” becomes an
issue of concern because there has arisen a dispute over territory
between the countries concerned, and it must first be clarified
when such a dispute began and how it has developed. Regarding
disputes between States in a generic sense, the United Nations
Charter distinguishes between “international friction,” “dispute,”
and “situation” by exactly phrasing “any dispute, or any situation

1 Jennings, who served as counsel for Argentina in the arbitration, surmised to that effect in a paper he wrote some years later. Jennings, R. Y., “The Argentine-Chile
Boundary Dispute — a case study”, International Disputes: The Legal Aspects (Report of a Study Group of the David Davies Memorial Institute of International
Studies, London: Europa Publications, 1972), pp. 324-325. For details, see: Miyoshi, Masahiro, Considerations of Equity in the Settlement of Territorial and
Boundary Disputes (Dordrecht/Boston/London: Martinus Nijhoff Publishers, 1993), pp. 159-162, 196-197.
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which might lead to international friction or give rise to a dispute”
in Article 34. This suggests that when a “dispute” is referred to, it
needs to be expressed with some caution.

Then, what state of affairs does the term “dispute” refer to? In
the international jurisprudence, it has been explained as follows 2 :

A dispute is a disagreement on a point of law or fact, a
conflict of legal views or of interests between two persons;

or otherwise,

Whether there exists an international dispute is a matter for
objective determination. The mere denial of the existence of
a dispute does not prove its non-existence. (...) There has
thus arisen a situation in which the two sides hold clearly
opposite views concerning the question of the performance
or non-performance of certain treaty obligations.
Confronted with such a situation, the Court must conclude
that international disputes have arisen.

In short, it is assumed that “when the parties disagree in their
views or interests, with such disagreement taking the form of a
clear and objective conflict of legal views, there is a ‘dispute’”.
Conversely, a conflict in which there is no objectively clear
conflict of legal views is not to be considered a “dispute” before
international tribunals.

What comes up next is the temporal factor of when such a
“dispute” arose. A conflict over territory between States often
lasts for a long period of time, during which there would have
been some communications exchanged between the parties,
accordingly allowing some legal points of contention to emerge
through this process. If such a conflict is brought before an
international tribunal, the tribunal sorts out the contentions of
both parties to determine the existence of a “dispute” and the
time when it started, thus designating this time as the “critical
date.” What is important in this connection is that the defined acts
of the parties carried out up to this designated time are
recognized as acts to be taken into account or positive
achievements, as it were, while those acts which were performed
after this date are not to be considered. Precisely, only those State
acts for consideration are defined as “effective control.” The
competent tribunal compares the extent of “effective control” by
the parties, determines that the party having a firmer control over
the disputed territory has an advantage, and grants territorial
rights to that party.

Thus, any acts after this “critical date” will not be considered
and recognized by the tribunal even if the party claims that they
constitute acts of “effective control.” To put it simply,
post-critical date acts would virtually count for nothing. This
handling of the matter should be considered reasonable; should
acts after the “critical date” be counted in, repeated attempts
unashamedly trying to build up their alleged accomplishments to

their own advantage may unnecessarily harm the order of
relations between the disputing parties and undermine the law
and order of general international relations, thereby violating the
principle of fairness. However, such an evaluation can only be
done objectively by an international tribunal as a third-party; the
parties to the dispute do not necessarily act with the right “critical
date” in mind. Yet in some cases, the parties may possibly
anticipate a “critical date” to some extent for themselves, and
attempt to make their alleged buildups for that purpose. That is
exactly how a situation can get inextricably tangled up, and
makes it logically significant for an international tribunal to
intervene as a neutral third-party.

For the sake of accuracy, let us pause now to look into the
arguments about the “dispute” and “critical date” discussed in the
1953 judgment of the International Court of Justice in the
Minquiers and Ecrehos case (France v. United Kingdom). In this
case, both parties made detailed allegations of their own acts they
considered to be effective in the islands of the Minquiers and
Ecrehos off the Golfe de Saint-Malo in the English Channel in
order to set the “critical date” in their favor and secure
sovereignty over these islands. France argued that the date of the
Fishery Convention of 1839 between the United Kingdom and
France should be considered as the critical date, subsequent to
which acts performed by each party cannot be set up against the
other as manifestations of territorial sovereignty. On the other
hand, the United Kingdom contended that the year 1950 when the
two countries agreed to bring the present case to the International
Court of Justice should be selected as the critical date, thus
allowing the facts to that date to be taken into consideration. Both
parties, especially the U.K., developed their contentions in terms
of the critical date in great detail, but the Court did not discuss
them so much and made its decision by summarizing the
arguments of both parties as follows:

The United Kingdom Government submits that, though the
Parties have for a long time disagreed as to the sovereignty
over the two groups, the dispute did not become
“crystallized” before the conclusion of the Special
Agreement of December 29th, 1950, and that therefore this
date should be considered as the critical date, with the
result that all acts before that date must be taken into
consideration by the Court. The French Government, on the
other hand, contends that the date of the Convention of
1839 should be selected as the critical date, and that all
subsequent acts must be excluded from consideration.

And it continued, concluding as follows:

At the date of the Convention of 1839, no dispute as to the
sovereignty over the Ecrehos and Minquiers groups had yet
arisen. The Parties had for a considerable time been in
disagreement with regard to the exclusive right to fish

2 For the former quote, see the Affaires des Concessions Mavromatis en Palestine (Exception d’incompétence) case of 1924, PCIJ Publications, Series A, No. 2, p.
11. For the latter quote, see the Interprétation des Traités de Paix Conclus avec la Bulgarie, la Hongrie et la Roumanie case of 1950, ICJ Reports 1950, p. 74.
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oysters, but they did not link that question to the question
of sovereignty over the Ecrehos and the Minquiers. In such
circumstances there is no reason why the conclusion of
that Convention should have any effect on the question of
allowing or ruling out evidence relating to sovereignty. A
dispute as to sovereignty over the groups did not arise
before the years 1886 (for the Ecrehos; added by the
author) and 1888 (for the Minquiers; added by the author),
when France for the first time claimed sovereignty over the
Ecrehos and the Minquiers respectively. But in view of the
special circumstances of the present case, subsequent acts
should also be considered by the Court, unless the measure
in question was taken with a view to improving the legal
position of the Party concerned. In many respects activity in
regard to these groups had developed gradually long before
the dispute as to sovereignty arose, and it has since
continued without interruption and in a similar manner. In
such circumstances there would be no justification for
ruling out all events which during this continued
development occurred after the years 1886 and 1888
respectively.” 2 (Underlined by the author)

The Court analyzed the aspects of conflict between the two
Parties, identifying the date when their acts based on a sense of
sovereignty over the territories in question ran against each other,
and determined that a “dispute” had arisen in 1886 for the
Ecrehos and in 1888 for the Minquiers. Thus, the Court found
those years the “critical date” for the dispute. However, in view
of the “special circumstances” of the present case, it also decided
to take into consideration all the British acts up to the time of the
Agreement of 1950 to bring the case before the Court, because
those activities which had continued in the islands subsequently
to the above critical date were not conducted with a “view to
improving the legal position” of the British Government.

As seen above, the basic meaning of “effective control” based
on international judicial precedents is a “legitimate effective
control,” and is a matter that should be determined objectively
and carefully. In this understanding of the matter, one cannot help
saying that the phrase “effective control” as commonly used is
somewhat coarse, merely referring to as rough a state of affairs.

H Takeshima

In the dispute over Takeshima, South Korea’s alleged
“effective control” appears to take the form of “the exercise of
many administrative acts and physical management, including
stationing security forces, establishing a lighthouse, issuing
postage stamps with Takeshima as a design, making maps based
on field surveys, conducting academic surveys such as a
vegetation survey, having civilian addresses registered, building
various structures, constructing wharfs and heliports, etc.” 4
These acts, if done in a place over which sovereignty is already

established, would be recognized as legitimate under
international law. But all those acts were performed after January
18, 1952, when the then President Syngman Rhee issued a
“Proclamation of Maritime Sovereignty” and unilaterally drew a
“Peace Line” (the so-called “Syngman Rhee Line”) to enclose a
vast area of the Sea of Japan, thereby taking Takeshima inside the
Line. Moreover, while South Korea’s such series of acts had since
continued, Japan has repeatedly protested against not only the
“Proclamation of Maritime Sovereignty” but also the illegal
possession of Takeshima thereafter and insisted on its invalidity.

In other words, the mentioned acts have been undertaken by
the South Korean Government after Japan started claiming the
existence of a “dispute.” Although South Korea denies that any
“dispute” over Takeshima exists, the definition of “dispute” as
seen earlier clearly states: “mere denial of the existence of any
dispute does not prove that no dispute exists. (...) Therefore,
where there exists a situation (...) involving a clear conflict of
views between the Parties (...), the Court must conclude that an
international dispute has arisen.” This is certainly what a highly
specialized judicial body, the International Court of Justice, says,
but common sense also makes it a satisfactory explanation of the
matter. Japan has continued to protest against South Korea’s
claim since 1952, proposing on three occasions that the case be
submitted to the International Court of Justice. As it turned out,
South Korea refused to agree to the proposal each time.

In view of these circumstances, it is reasonable to assume that
the critical date for the Takeshima dispute is the year 1952, when
South Korea declared the so-called “Syngman Rhee Line.” Based
upon this reasoning, South Korea’s subsequent series of acts to
claim that it has “effectively controlled” the island have failed to
constitute legitimate “effective control” in terms of international
law. Therefore, it would be inaccurate for the media and the
general public to swallow the above-mentioned series of acts by
South Korea and describe them as that country’s acts of
“effectively controlling” the island.

n Senkaku Islands

China’s recent moves in the South China Sea, even if they are
aiming to “effectively control” the region, may be said to be even
more groundless. Within a self-styled unilateral enclosure of
“nine-dash line” covering a vast sea area, China claims
sovereignty over that sea area and says that there is no problem in
whatever it may do there. But there is no basis for its claim other
than its own assertion that the sea area historically belongs to
China, which itself is vague and has a far from convincing legal
basis. Indeed, the award of the Philippine/China South China Sea
Arbitration (merits) of July 12, 2016 rightly rejected China’s
claim. Therefore, it is truly inappropriate for the media and the
general public to describe China’s construction of seaports,
airports, and other facilities on some islands in the sea area,
acting as if it owned them, as “effectively controlling” the area.

3 The Minguiers et Ecréhos case, Judgment of 17 November 1953, ICJ Reports 1953, pp. 59, 59-60.
4 See Tsukamoto Takashi, “Kokusaiho kara mita Takeshima Mondai” (The Takeshima Dispute as viewed from the Perspective of International Law), fifth in a series
of lectures on the Takeshima problem delivered at the Shimane Prefectural Library, Assembly Room of Shimane Prefecture on October 26, 2008.
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Such a way of referring to the Chinese acts there could contribute
to virtually endorsing and supporting them.

China’s expansion into the waters surrounding the Senkaku
Islands is sometimes referred to as an attempt to make a fait
accompli of alleged “effective control” over the islands, but this
is also wrong. Japan’s ownership of the Senkaku Islands is based
on its incorporation of the Islands into Okinawa Prefecture in
1895 and its subsequent “effective control” over the Islands
through the continued administrative acts such as leasing and
disposing of some of the Islands to the private sector. This has a
solid basis under international law. In contrast, China had never
raised a voice in protest against such Japanese acts over the
three-quarters of a century since Japan’s incorporation of the
Senkaku Islands, tacitly recognizing Japan’s sovereignty over the
Islands®, and therefore, no “dispute” over the Senkaku Islands
exists. In the late 1960s, once the potential of oil and natural gas
resources in the waters surrounding the Senkaku Islands was
reported, China suddenly began to loudly assert territorial rights
to the Islands. In February 1992, most probably in an attempt to
show consistency in its assertion, it resorted to a legislation “Law
on the Territorial Sea and the Contiguous Zone,” providing in
part that the Diaoyu Islands (Chinese name for the Senkaku
Islands) is part of its national territory. Based upon that domestic
legislative action, China has come to frequently dispatch its Coast
Guard patrol vessels to the waters around the Senkaku Islands,
allowing them to intrude further into Japan’s territorial waters
without permission, even acting violently to interrupt the
operations of Japanese fishing boats on the ground that they are
invading China’s territorial waters (violation of sovereignty). In
this way, it has committed acts far from innocent passage in
violation of international law in Japan’s territorial sea. In
reporting or commenting on these happenings, the media and
commentators tend to say that China is seeking to “effectively
control” the Senkaku Islands, but this is a gross misuse of the
term and must not pass by unnoticed.

Conclusion

Another key point to note in relation to “effective control” is
the importance of maintaining the attitude of refusing to
recognize unjustified acts. Failure to do so may result in
acquiescence in the other party’s wrong doings. Against South
Korea’s actions on Takeshima and China’s actions in the waters
surrounding the Senkaku Islands, Japan has repeatedly protested
through diplomatic channels at each such time as it thought
necessary. Although some find this way of response too mild, acts
of protest are valid under international law as a minimum
expression of intent, and there has been at least a case where such
protests were found valid by an international arbitral tribunal®,

In terms of the acquisition and maintenance or possession of
sovereignty and territorial rights over a territory, the most
important factor under international law is an objective
“effectiveness” of the act in question; when the effectiveness is
justified, the ownership of the territory becomes authentic.
Therefore, the commonly used phrase “effective control” should
be understood as merely representing an “act aiming for virtual
(de facto) control.”

5 Even in the mid-20th century, China was still acting on the premise that Japan owns the Senkaku Islands. See, for example, the People s Daily of January 8, 1953
with an article using the Japanese name of “Senkaku Islands™ alongside “Ryukyu Islands,” etc., and the September 4, 1958 declaration concerning the extension of

its territorial sea to 12 nautical miles, listing the names of the islands in its territory with no mention of the “Diaoyu Islands”.
6 Inthe “Chamizal” case arbitration of 1911 over the ownership of a strip of land resulting from the flooding of the Rio Grande on the Mexico-United States border,

the U.S. claim of acquisitive prescription was rejected in favor of Mixico’s milder “protests in the form of diplomatic letters” on several occasions by which
Mexico avoided any hard-line measures of physical possession in reaction to the U.S. virtual possession of the land in question. Reports of International Arbitral

Awards, Vol. 11, p. 329.
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